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2 ), Dworkin was quoted only in a handful number of cases (seven in total). However, all of them can be considered hard cases 3 , and while small in numbers, they have serious proportions, both on political and juridical aspects.
The stated above is, of course, of relevance -but are only peripheral information and are not enough to explain the whole picture.
The following statement is somewhat trivial (in the American judicial tradition, at least), that the Supreme Court is a third political arena 4 . Looking at the matter by a historic point of view the political use of the judiciary lies at the roots of the theory of judicial review.
Despite the historic explanation, the fact is that the Supreme Court in Brazil (which was created in 1891) never had a political influence nor held a public discussion -during most of its life the Supreme Court was a methodical, technical and powerless institution 5 . The Court was so much a non-factor that Justice Aliomar Baleeiro published in 1968 a book entitled "The Supreme Court, another unknown stranger" 6 (free translation). Expressions like "the political agenda of the Court" were simply nonexistent in Brazil at all.
The turning point was the Constitution of 1988 (promulgated after thirty-four years of a military dictatorship) and the return to a democratic system of government and a relative well-balanced power distribution between the institutions. Hand-to-hand with this frame was the Constitution itself, a very prolific text (a total of 347 articles 7 )
filled with an incredible range of rights. After a dictatorship, a democracy is put in place and the Constitution gave both rights to be implemented and means for the Supreme Court to implement these rights this is a fertile compound to develop a political agenda.
An institutional change was trigged by the Constitution, and this kind of evolution takes some time, the Court needed to renew itself and its composition, bring to the hall a new generation of Justices. We could pinpoint the end of the transition at the year of 2003, when Justice Moreira Alves retired after twenty-eight years of service, he was well-known by his technical and conservative attitude, being averse to an interpretation of the Constitution which stranded from the legal aspects and delved into the political field.
In short, after this whole process the Court found itself with enough freedom to act, means to act, finally a place (although small in the beginning) in the public opinion 8 -and, the most important, a mission -"to protect and to abide the Constitution 9 ".
Needless to say, the Brazilian Justices took to themselves the task of shaping the Constitution in a manner consistent with their political, ideological and juridical ways of thought.
A remarkable 'discovery' of this paper revolves around the cases where the work of Ronald Dworkin was quoted. We have noticed that more than being hard cases 10 -they were cases which are to be solved in the Legislative, by a public and democratic discussion. However, they were not discussed there and remained unsolved for a long period of time, 'forgotten' both by the Lower and Higher Chambers. Or there were laws that found strong opposition in the Legislative and needed to be stamped by the Court.
In one way or another, when the Justices of the Supreme Court had the chance to solve these questions, they did -declaring the unconstitutionality of norms, its constitutionality, giving it an interpretation sometimes contra legem (against the normative text) to conform the law to the Constitutional principles.
It is unnecessary to highlight that by this process the Supreme Court delve in the competence of the Legislative, has taken the burden of solving difficult and highly unpopular matters off the back of the Legislative. This process of progressive emptying of the Legislative (which turns a blind eye to the competences transgressions performed by the Court), also known as democratic crisis, is not new, neither world-wide nor in Brazil -as pointed out by Oscar Vilhena Vieira on his paper about the growing power of the Supreme Court:
A second point of view sees an ampliation of the Law´s and Judiciary´s roles as result of the retraction of the representative system and its inability to comply the promises of justice and equality, inherent to the democratic ideal and incorporated in the contemporary constitutions. At this point, there is an appeal to the judiciary as it is the last guardian of democratic ideals. It causes, evidently, a democratic situation, for, while trying to fulfill the lacks left for the representative system, judiciary only contributes to the ampliation of the democracy authority´s crisis itself.
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Also, another helpful information is that the translation of Dworkin's work to
Portuguese is very recent, as to be shown further in this paper, which can also explain Nevertheless, according to the data of one of the most important congress 12 in the country, Dworkin was quoted 977 times in 120 different works, indicating that despite being something new, he also is subject of attention and study in Brazil. It did not take long until it reach the Supreme Court. I not only concede but emphasize that constitutional opinion is sensitive to political conviction. Otherwise, as I said, we would not be able to classify jurists as conservatives or moderate or liberal or radical with even the success we have. The question is rather whether the influence is disreputable. Constitutional politics has been confused and corrupted by a pretense that judges (if only they were not so hungry for power) could use politically neutral strategies of constitutional interpretation. Judges who join in that pretense try to hide the inevitable influence of their own convictions even from themselves, and the result is a costly mendacity. The actual grounds of decision are hidden from both legitimate public inspection and valuable public debate. The moral reading offers different counsel. It explains why fidelity to the Constitution and to law demands that judges make contemporary judgments of political morality, and it therefore encourages an open display of the true grounds of judgment, in the hope that judges will construct franker arguments of principle that allow the public to join in the argument.
Case of Congressist´s Fidelity on their own Political Party
So of course the moral reading encourages lawyers and judges to read an abstract constitution in the light of what they take to be justice. How else could they answer the moral questions that abstract asks them? It is no surprise, or occasion for ridicule or suspicion, that a constitutional theory reflects a moral stance. It would be an occasion for surprise-and ridicule-if it did not. Only an unbelievably crude form of legal positivism-a form disowned by the foremost positivist of the century, Herbert Hart-could produce that kind of insulation. Text and integrity do act as important constraints, as I have been emphasizing throughout this discussion. But though these constraints shape and limit the impact of convictions of justice, they cannot eliminate that impact. The moral reading insists, however, that this influence is not disreputable, so long as it is openly recognized, and so long as the convictions are identified and defended honestly, by which I mean through proper arguments of principle not just thin slogans or tired metaphors. (extracted of the original edition, p.46)
The Justice found this argument fascinating and considered that the "interpreter cannot be distant of human reality in which the interpretation is done, and that is sufficient to take it off the Science or the technic, being the judicial decision" [and here quoting Dworkin again] "proposes that we all-judges, lawyers, citizens-interpret and apply these abstract clauses on the understanding that they invoque moral principles about political decency and justice" (extracted of the original edition, p.2).
He also pointed that a moral (or a political) reading was necessary in this case to improve the normative force of the Constitution, in reference to the work of Konrad 
Case of Embryonic Stem Cell Research or The Constitutionality of Brazilian Bio-security Law
The possibility that embryonic stem cell research could provide significant scientific breakthroughs to mankind is undeniable, but it is also a highly questionable decision when we include religious and moral questions into the equation. In this case, it was sanctioned Law 11.105/2005 (Bio-security Law) approving research utilizing embryonic stem cells and it was immediately brought to the attention of the Court (the rule was passed in 2007).
The Attorney General of Justice 14 proposed the lawsuit, arguing the unconstitutionality of the fifth article, which, if ruled out, would render the Law completely ineffective. More than a discussion of Constitutional Law, the entire discussion in the Court was a clash of more liberal and conservative Justices, the first trying to preserve the Law as it was enacted by the Legislative, and the latter trying to insert in the text forms of restriction regarding research utilizing embryonic stem cells.
In the end, by a thin margin (six votes to five), the Court decided to sustain the Law without any addition or restriction.
At first glance, it would seem that the case described was a normal discussion of unconstitutionality, yet it was a very atypical one. On a regular basis, a Law is passed after a relative consensus about its matter is agreed on, in this case that did not happened 15 . The Law was passed but the discussion was nowhere near the end -the very substance of the Law was discussed in the Court, rendering the discussion in the Legislative useless (by doing it all again), thus invading the competence of the Legislative.
As the other cases above, this was another situation where the Supreme Court had a very major and decisive role, in the end the Law's fate rested upon the political and moral positions of the Justices. We can throw the Legislative through the window then. Why have a forum of public discussion if the final decision is made by a Court where the Legislative point of view has no impact?
Having depict the case, it is high time to investigate why the work of Ronald Dworkin was used, and its place in the arguments brought to the discussion.
Justice Ayres Britto was the first to vote, and, as said before, he disregarded the previous state of the discussion. It is important to say that he voted to sustain the law.
Being the first to vote, he had the opportunity to drive the debate into a point which was dear to him, he knew that it was impossible to ignore the whole controversy about the origin of life 16 . Considering the practical, and theoretical, impossibility of pinpointing the exact moment of the origin of life, he chose to lead the discussion to the field of the woman -her freedom about her body and her connection to the fetus.
In order to construct his thought he used the theory of Ronald Dworkin exposed pregnancy. Her fetus is not merely "in her" as an inanimate object might be, or something alive but alien that has been transplanted into her body. It is "of her and is hers more than anyone's" because it is, more than anyone else's, her creation and her responsibility; it is alive because she has made it come alive.
She already has an intense physical and emotional investment in it unlike that which any other person, even its father, has; because of these physical and emotional connections it is as wrong to say that the fetus is separate from her as to say that it is not'.
Actually, a fetus is an organism that, in order to stay alive, needs the continuity of the pregnant woman life. It does not survive on its own. It grows inside a body that also grows with it. Throbs alongside another pulse and also breaths in pair. It does not know what is solitude, because it denies the laws of Physics that two bodies cannot occupy at the same space at the same time. If, since its first signs of neural formation, it already knows the voice and laughter of whom feeds and carries it, it will bear forever a sentimental bound. Bound impossible to forget! As the man finishes its role in the process of the formation of a new being while in the very act of conception, the woman does not end her role with the production of a fertilized egg. This egg is only the beginning of an internal path that can both lead to life outside, after going through the womb, as it can end, naturally, compare a type of embryo which has an intrinsic dignity, with a embryo created away and that does not have any chance to approach the one which it would call a mother. A proximity that goes beyond the physical meaning, but delves on an emotional level. A bound so mysteriously incommensurable as intimate, because being a mother is a gift to make your own the size of the world, and put the world in your palm."
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The conclusion of the vote was to sustain the law. Even though the moral theory of Dworkin was used in his argument, it is difficult to measure its influence in the decision. The more honest position is to consider it a piece of the argument, but not a major one -the vote will not crumble if we take this argument out picture.
In the wake of Justice Ayres Britto others Justices followed. Justice Carmen Lucia, which also voted to sustain the law, trekking a similar thought-track. Although her arguments were similar she only quoted a small phrase of Dworkin's, in the footnote 7, in her vote:
"Ronald Dworkin highlights the sanctity of a dignity life, shaping a vast and broad work about its dominion, exposing it as "The second claim that the familiar rhetoric can be used to make is very different: that human life has an intrinsic, innate value; that human life is sacred just in itself; and that the sacred nature of a human life begins, even before the creature whose life it is has movement or sensation or interests or rights of its own."... If the great battles over abortion and euthanasia are really about the intrinsic, cosmic value of a human life, as I claim they are, then those battles have at least a quasi-religious nature, and it is no part of the proper business of the government to try to stamp them out with the jackboots of the criminal law."
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In all fairness, the quote does not tell us anything new that the common sense itself could not tell (life is important), and does not help us to understand her vote -if it was not there no one would missed it.
Case of Inconstitutionality of Press Regulation
In February In a precautionary analysis Justice Menezes Direito 23 decided to suspended the effects of this law, and consequently, all the judicial demands about it, until a final decision had been made. Based in Dworkin´s work about the relation among the press and the government to suspend the whole press regulation, while considering its role during the Brazilian dictatorship in the seventies; restrained freedom of speech andhere we have Dworkin -the political role of the press (which was suppressed by the press regulation law). When Dworkin talks about the press (possibly thinking about the American press) he claims that it has grown together with the government in a kind of constitutional symbiosis.
"these two institutions have grown in power together, in a kind of constitutional symbiosis: the press has the influence it does in large part because much of the public believes, with good reason, that a powerful and free press is a wise constraint on official secrecy and disinformation. The most basic intention of the framers was to create a system of balanced checks on power; the political role of the press, acting under a kind of limited immunity for mistakes, now seems an essential element of that system, exactly because the press alone has the flexibility, range, and initiative to discover and report secret executive misfeasance, while allowing other institutions in the checks-andbalance system to pursue these discoveries if and as appropriate"
The majority of the Court decided to suspend just some few key-norms in the law (and not the whole law) until the final decision. Over an year later, on April 30, 2009, the Court reunited again to issue a final decision in this case.
Justice Ayres Britto, that was reporting the case to the Court 24 , said that the freedom of thinking such as the freedom of expression are much closer of "norms-rules" than of "norms-principles", because its politics and philosophic primacy demanded to be applied in all situations, regardless of its private or public nature. Menezes Direito understood that many times there is a bad placement of information, but it also happens in all kinds of human activities -and when it happens it is possible to require adequate reparation in civil and criminal law. Thus, there is no rational explanation able to justify the existence of a special regulation for the press, which goes along with democracy, and should not have its role repressed. And so, proclaimed his vote:
"Considering that the actual Press Regulation was born with inspirations incompatible with the constitutional principle of press freedom, in the terms of the reasons I deduced above, I repeat the vote I uttered when I voted the precautionary, considering the Law no. 5,250, from 1967, incompatible with the discipline of the Federal Constitution of 1988."
Case of Homosexual Civil Union
At the beginning of this paper we pointed out that, in some of the cases addressed, the Legislative simply did not take part in the discussion, and that the Court took the matter to itself. The most evident, crystal clear of all the cases is the following one (at the moment the last one where Dworkin's work was used) -the case of homosexual civil union.
We also mentioned that in Brazil the religious faction in the Legislative is very strong and has a lot of influence in the public opinion. It seems fairly obvious that the matter of homosexual union is a highly unpopular and contradictory subject, thus the Legislative "ran to the hills" and tried to avoid the problem.
Of course there is an LGBT 27 community in Brazil, and the approval of homosexual civil union is in their agenda 28 , they have representatives in the Legislative, but nowhere near as powerful as the religious faction. It is needed to say that the LGBT 26 Op. cit., p. 331. 27 Initial's of Lesbian, Gay, Bisexual, and Transgender.
28 When we depict the LGBT Brazilian community it looks similar to their counter-parts in other countries, they are, usually, people with higher education and more money than the average person.
community read correctly the current events and observed that the situation was not a stale-mate, they were losing, they would probably win in the long run , but it would take a relative large amount of time.
Since the Legislative route lead to a dead-end they turned their attention to the Court, where they had a possibility that their case would be discussed 29 , they (we are encompassing a multitude of NGOs and others amici curiae) proposed the lawsuit in 2008 and the final ruling was issued in 2011.
As it is world-wide, the Court cannot create law, and in Brazil marriage 30 (civil union status 31 ), is regulated by law, which also defines what a family is. It would be impossible to plead that the Court instituted the possibility of homosexual marriage, so a constitutional short-cut was found.
The Brazilian Constitution (a very prolific text) itself intends to protect the family, to do so is it needed to define what a family is:
Article 226 -The family is the base of the society, enjoying special protection of the State § 3º -Concerning the effects of the protection of the State, is acknowledged the stable union by a man and woman as a familiar entity, the law must facilitate its conversion to marriage. § 4º -It is also acknowledged as familiar entity, the community composed by any of the parents and their descendants. (free translation) 29 Since the Court decides its own agenda of judgments it is very possible that a controversial subject is left untouched for a long period of time (sometimes to "cool things down" or simply to never issue a ruling).
30 Implications, legal effects, people who can marry, etc. 31 The status of civil union, and its legal effects, is very similar to the marriage, although different in a formal way, since in this situation the couple does not have a legal document proving their bound.
The argument of the LGBT community rested upon the 226 article, in order to acknowledge that a homosexual marriage (civil union) is also a familiar entity, and that the Constitution did not exclude this possibility. Nevertheless, the text refers only to the traditional union (man and woman). However, it is not the only model possible (as shown in the paragraph fourth of the article 226), thus it is possible to include, via interpretation, another model 32 .
Another argument used is that the Constitution itself stated the equality of rights for citizens 33 -so there is no justification to deny that the homosexual constitutes a family like other citizens do, after all the law shall not distinguish, and shall not deny, rights granted to others only because they have a different sexual orientation.
Surprisingly enough, the public opinion did not pose a threat, the opposition was This is a typical atypical case. The Legislative stayed still when a controversial subject arose, and put things to a hold due to the lack of political will. The groups interested in a change in the legal system abandoned the Legislative as a forum of public debate due to its lethargy and self-inducing emptiness, and searched for another way. These groups found the Court, willing to promote its own agenda, that usually coincides with the propositions plead by these groups. 32 Considering that the article 226 placed the family in a central place, so important that the State was bound to protect it. 33 Article 5 -Every and all are equal before the law, without distinction of any nature, guaranteeing to the Brazilians and foreigners residents in Brazil the inviolability to the right of life, freedom, equality, security and properties, in the following terms: (…).
34 It is very weird that the same public opinion that elected the officials of the Legislative (both houses) clearly against homosexual marriage found themselves sympathetic to the cause after it was brought to attention of the Court. 35 After the ruling it was decided by the Supreme Court that each State, thorough their own Higher Court, received the task to regulate the procedural steps needed for a homosexual couples to formalize their relationship, thus, in some way, (the formal document is somewhat different) marrying these couples.
The end of history is always the same, the Court or the groups interested, create a legal shortcut so as to bypass the Legislative and "solve" the controversy.
Bearing the whole picture in front of us we are able to determine why the work of Ronald Dworkin was used, and its place in the arguments brought to the discussion.
As it was in Bio-security case, Justice Ayres Britto was the first to vote, but did not make any reference to Dworkin. However, the next Justice to vote 36 , Justice Luiz
Fux quoted States to the following political and legal ideals: government must treat all those subjects to its dominion as having equal moral and political status; it must attempt, in good faith, to treat them all with equal concern; and it must respect whatever individual freedoms are indispensable to those ends, including but not limited to the freedoms more specifically designated in the document, such as the freedoms of speech and religion.
[specially the liberties exposed in the Fourteenth Amendment]."
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In this first quote it is grounded the first base, the needed equality -nevertheless, until this point there is no way to explain how this equality will be achieved. Still in Dworkin's wake, the way to make this desired possibility real is through the intervention of the State:
"Still discussing equality, Dworkin, in other book (Sovereign Virtue: The theory and practice of equality), clarifies his point of view about the principle of equality. 'This book's argument-the answer it gives to the challenge of equal concern-is dominated by these two principles acting in concert. The first principle requires government to adopt laws and policies that insure that its citizen's fates are, so far as government can achieve this, insensitive to who they otherwise are-their economic backgrounds, gender, race, or particular sets of skills and handicaps. The second principle demands that government work, again so far as it can achieve this, to make their fates sensitive to the choices they have made'.
Taking these factors into account, it is impossible to ignore the States to the following political and legal ideals: government must treat all those subjects to its dominion as having equal moral and political status; it must attempt, in good faith, to treat them all with equal concern; and it must respect whatever individual freedoms are indispensable to those ends, including but not limited to the freedoms more specifically designated in the document, such as the freedoms of speech and religion.] -specially the liberties exposed in the Fourteenth Amendment.
In a more recent work, 'Sovereign Virtue: The theory and practice of equality', Dworkin highlights that: 'This book's argument-the answer it gives to the challenge of equal concernis dominated by these two principles acting in concert. The first principle requires government to adopt laws and policies that insure that its citizen's fates are, so far as government can achieve this, insensitive to who they otherwise are-their economic backgrounds, gender, race, or particular sets of skills and handicaps. The second principle demands that government work, again so far as it can achieve this, to make their fates sensitive to the choices they have made'.
It is verified, under the perspective of equality, that the recognition of stable homosexual relationships is a logical conclusion extracted from the articles of the Constitution, it is a respect held in consideration to the Constitution."
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The final decision was unanimous, so it is very complicated to ponder how much impact the work of Dworkin had. It can be said that it was very relevant, the notion of moral reading was used to steer the argument and give it a theoretical base to justify the proposition of constitutional interpretation. Another point to strengthen its relevancy is that, Justice Luiz Fux, even being the second to vote, shaped the final decision in a way that others Justices followed. However, having said that, every Justice's vote has a 39 Full Sentence, personality, although, in this case, the discussion revolved (most of the time) around equality of treatment and freedom.
Of course, it is impossible to mathematically measure the impact of Dworkin (since we delve on area of arguments, by definition a non-exact area). On the other hand, it is fully possible to notice that it was, of all the cases, the one which Dworkin's work had the most influence in the construction of the argument and usage of relevant quotes.
Conclusions
Although recent in Brazil, Dworkin´s philosophy become vastly known -and reached the Supreme Court precisely in a changing-time of its institutional role. The most discussed issue on Dworkin´s philosophy is the method suggested in Taking rights seriously. Surprisingly, the Supreme Court used his moral and political work that is less known in the country, but served best for the purposes of ruled cases -all hard cases that demanded moral and political positions of the Justices. Brazilian Supreme Court embraces Dworkin's philosophy to improve its own political role by extending legal interpretation in order to offer solutions on institutional crisis and social claims.
